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September 6, 2021 
 
The Honorable Lawrence K. Marks 
Chief Administrative Judge of the Courts 
New York State Unified Court System 
25 Beaver Street 
New York, NY 10004 
 
Re: Section 205.18 of Uniform Rules for the Family Court 
 
Dear Honorable Judge Marks,  
 
I write as the CEO of the Council of Family and Child Caring Agencies (COFCCA), the association 
representing nearly all voluntary foster care agencies in New York State.  I write to outline 
various concerns we have with the new Family Court Rule Section 205.18 published last month, 
impacting federal Family First Prevention Services Act (FFPSA) implementation in New York 
State.   
 
As you know, New York State will implement the Family First Act on September 29.  Our 
provider agencies have been preparing for these changes as key partners in the implementation 
effort.  Indeed, our agencies serve as the placement resource for the majority of children and 
youth in foster care in NYS.  They will play a significant role in Family First Act implementation; 
for example, many of them have applied for QRTP and QRTP exception status.  In addition, 
several of our voluntary agencies responded to an OCFS-issued Letter of Intent to serve as 
Qualified Individuals with LDSS’s and have contracted with LDSS’s to serve this function.  We 
look forward to partnering with families, the Family Court, state Office of Children and Family 
Services (OCFS), Local Departments of Social Services (LDSS), and other stakeholders in 
supporting New York’s children and youth in foster care throughout this transition to the new 
federal law.  
 
We appreciate the Court’s preparations for implementing the new federal and state law.  We 
were concerned, however, to read Rule 205.18 as several parts of the Rule exceed and deviate 
from the federal FFPSA and state statute implementing the federal law in NYS (Education, 
Labor, and Family Assistance part L of chapter 56 of the Laws of New York, 2021).  We believe 
that because we read the new Rule 205.18 as deviating from the federal and state statute, that 
it may cause confusion and challenges in implementing the Family First Act successfully in New 
York State.  Our overall concern is to ensure that any changes in our systems are implemented 
as seamlessly as possible to minimize any negative impacts to children, youth, and their 
families.  
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Here is a summary of our specific concerns with the new Family Court Rule, with our requests 
for amending the new Rule to be consistent with federal and state statute: 
 

1. Commissioner “requesting” placement: Subdivision 1 of the new Rule states that a 
Commissioner or other agency “requesting placement…shall file a petition or a motion 
requesting a court hearing…” The concern we have with this part of the Rule is that it 
could be read as a “request” that needs to occur prior to a placement occurring, 
requiring a Court action and response to authorize the placement.  The purpose of the 
Court Review in state and federal statute is to review a placement decision that has 
been made.  We are concerned that any interpretation of the “request” may cause 
delay in provision of supports and services for a child or youth awaiting placement.  

a. Respectfully, we request that 205.18 be modified to make clear that the Court is 
reviewing the placement as outlined in state and federal law, and to remove 
language regarding “requesting” a placement.        

2. Ability to conduct a paper review: Subdivision 1 of 205.18 uses the term “appearance” 
which indicates a requirement for parties to appear in person.  NYS Statute permits a 
paper review to occur, should all parties agree; this is also permissible within the federal 
statute.  When contemplated during the state statute process this year, there was a 
clear indication and agreement that permitting the paper review process to occur in 
certain circumstances when all parties are in agreement would save time and avoid 
unnecessary scheduling of court appearances.  

a. Respectfully, we request that 205.18 be modified to permit a paper review, as 
permitted in state and federal statute.  

3. Required Components of the Qualified Individual Report and Assessment: Subdivision 
3 of 205.18 lists several requirements for the Qualified Individual’s report and 
assessment that are not part of state or federal statutory requirements.  Specifically, the 
requirement to provide “a summary of any diagnostic and treatment records, regarding 
the child within the past three years; provided that the diagnosis and treatment records 
shall be provided upon the request of counsel for a party, the attorney for the child or 
the court” presents privacy and confidentiality concerns.  In addition, the Qualified 
Individual is not required to collect this documentation as part of their assessment 
process.   

a. Respectfully, we request that 205.18 be modified to comport with the 
requirements of the Qualified Individual report as outlined in state law.  

4. Statutory Independence of the Qualified Individual; Level of Care determination by 
Qualified Individual and review by Family Court: In NYS and federal statute, the 
Qualified Individual makes a “level of care” determination with a 30 day assessment.  
The Family Court review that occurs at 60 days reviews the Qualified Individual’s 
assessment.  Federal and state statute make clear that these reviews are to determine 
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level of care and not a specific facility.  Further, the Qualified Individual is required to 
make an independent assessment.   
Rule 205.18 presents requirements contrary to statute by referencing in subdivisions 3 
and 4 that the Qualified Individual document “specific facility” and the Court 
approve/deny placement “in the specific ‘qualified residential treatment program’ 
and/or level of care recommended…”  
These new requirements outlined in Rule 205.18 directly contradict federal law. 
Specifically, the federal law—PL 115-123 section 50742, C (1)(A)(ii)—states the 
QI “shall—determine where the needs of the child can be met with family members or 
through placement in a foster family home or, if not, which setting from among the 
settings specified in section 472(k)(2) would provide the most effective and appropriate 
level of care for the child in the least restrictive environment and be consistent with the 
short- and long-term goals for the child, as specified in the permanency plan for the 
child..” the 472(k)(2) refers to which of the specified settings (i.e. a QRTP or a QRTP 
exception) child should be placed in. 

 
Regarding the Court review, the federal law-- PL 115-123 section 50742, C (2)(B)—states 
the court “shall—determine whether the needs of the child can be met through 
placement in a foster family home or, if not, whether placement of the child in a 
qualified residential treatment program provides the most effective and appropriate 
level of care for the child in the least restrictive environment and whether that 
placement is consistent with the short- and long-term goals for the child, as specified in 
the permanency plan for the child..” 

 
Per federal law, and reflected in state statute implementing the law, the Qualified 
Individual and the Court are to assess and review level of care--assessing whether the 
child needs a QRTP or specified setting, or if the child can be successfully placed in a 
family foster home setting.  Setting up a process by which either or both the court and 
QI a requiring a “particular” QRTP/facility sets up a problematic dynamic and may lead 
to significant challenges.  There are many considerations that go into a child’s 
placement decision.  The QI and the Court will not necessarily have all the information 
regarding how many open spots a specific facility has, if there are other children or 
youth at a particular program that would present safety factors for the child (i.e. a 
child’s past trauma history, potential sex trafficking and/or gang involvement, all of 
which must be considered to make sure it is a safe placement), or which programs are 
best suited to address a child’s individualized needs, including keeping siblings 
together.  Those are just some of the key factors Commissioners consider when making 
placement choices. 
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a. Respectfully, we request that 205.18 be modified to conform with federal 
and state statute which requires the Qualified Individual to make an 
independent assessment of level of care, and the Court to review that 
assessment of level of care, for a child, and that the Rule 205.18 remove 
references to the Qualified Individual and the Court determining “specific” 
QRTP/facility.    

5. A new report and assessment within 10 days: Subdivision 4 of Rule 205.15 states “If the 
court denies the Commissioner’s application for the child to be placed in the specific 
‘qualified residential treatment program’ and/or level of care recommended by the 
Commissioner, the Commissioner shall submit a new report and assessment within ten 
days of the court’s denial.  The new report and assessment shall include a short term 
and long-term plan for the child including an alternative placement and/or return to 
parent/guardian.  If the alternative placement is a qualified residential treatment 
program, a new assessment by a ‘qualified individual’ must contain the information 
required by subdivision three of this section…” 
As stated above, the Court review as outlined in statute is to review the level of care, 
not “specific QRTP” the child has been placed in.  There is no requirement in statute for 
a Qualified Individual to produce an additional report, and adding this requirement 
presents an expansion of the scope of work that does not have a funding source.  

a. We respectfully request that Rule 205.18 be modified to conform with statute.  
6. Permanency Hearing reports/assessments: Subdivision 5 of Rule 205.18 states “At each 

permanency hearing or extension of placement hearing following the approval of the 
placement in the ‘qualified residential treatment program,’ the commissioner of the 
local social services district shall provide a new report and assessment including the 
information required by subdivision three of this section.”  
This new requirement to produce a new report and assessment at each permanency 
hearing or extension of placement hearing following the approval of a QRTP placement 
again presents a significant expansion of scope of work for the Qualified Individual.  
There is no such requirement to produce a new report in statute, and this would be a 
new unfunded requirement for Districts and Qualified Individuals to manage. 

a. We respectfully request that Rule 205.18 be modified to conform with statute.   
I appreciate your review of these concerns and recommendations, and am available to discuss 
these concerns any time at kbradystepien@cofcca.org, or at (212) 929-2626.  
 
Thank you,  
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Kathleen Brady-Stepien 
President & CEO  
COFCCA  
 


